WORKERS’ COMPENSATION APPEALS BOARD
STATE OF CALIFORNIA

PAMELA BENNETT, Applicant
VS.

DOLLAR TREE STORES;
SAFETY NATIONAL CASUALTY CORP.
administered by SEDGWICK, Defendants

Adjudication Numbers: ADJ16161110, ADJ16161057, ADJ16161093
Redding District Office

OPINION AND ORDERS
GRANTING PETITION
FOR RECONSIDERATION

On May 20, 2024, applicant’s attorney filed a “Petition for Reconsideration of Order and
Removal from WCJ and Proposed Supplement to Pending Petition for Disqualification and
Removal” (Petition). Applicant seeks reconsideration of the workers’ compensation administrative
law judge’s (WCJ) “Order Granting Petition for Credit due to Overpayment of Temporary
Disability Benefits Pursuant to Labor Code § 4909 issued on April 23, 2024, wherein the WCJ
summarily granted defendant’s petition for credit.

Applicant alleges that the WCJ violated her right to due process.

Applicant’s attorney further seeks to disqualify the WCJ in this matter.!

The WCJ filed a Report and Recommendation on Petition for Reconsideration/Removal,
which recommends that reconsideration/removal be denied.

We have not received an Answer from defendant.

We have considered the allegations of the Petition and the contents of the WCJ’s Report
with respect thereto. Based on our review of the record and for the reasons stated below, we will

grant applicant’s petition for reconsideration.

L Applicant uses the term ‘removal’ to describe removing the WCJ from hearing the case. We have interpreted
applicant’s request as a petition to disqualify the WC]J.



Decisions of the Appeals Board “must be based on admitted evidence in the
record.” (Hamilton v. Lockheed Corporation (Hamilton) (2001) 66 Cal.Comp.Cases 473, 476
(Appeals Board en banc).) Furthermore, decisions of the Appeals Board must be supported by
substantial evidence. (Lab. Code, 88 5903, 5952(d); Lamb v. Workmen’s Comp. Appeals Bd.
(1974) 11 Cal.3d 274 [39 Cal.Comp.Cases 310]; Garza v. Workmen'’s Comp. Appeals Bd. (1970)
3 Cal.3d 312 [35 Cal.Comp.Cases 500]; LeVesque v. Workmen’s Comp. Appeals Bd. (1970) 1
Cal.3d 627 [35 Cal.Comp.Cases 16].) Anadequate and complete record is necessary to understand
the basis for the WCJ’s decision. (Lab. Code, § 5313.) “It is the responsibility of the parties and
the WCJ to ensure that the record is complete when a case is submitted for decision on the record.
At a minimum, the record must contain, in properly organized form, the issues submitted for
decision, the admissions and stipulations of the parties, and admitted evidence.” (Hamilton, supra,
66 Cal.Comp.Cases at p. 475.) The WCJ’s decision must “set[] forth clearly and concisely the
reasons for the decision made on each issue, and the evidence relied on,” so that “the parties, and
the Board if reconsideration is sought, [can] ascertain the basis for the decision[.] . . . For the
opinion on decision to be meaningful, the WCJ must refer with specificity to an adequate and
completely developed record.” (ld. at p. 476 (citing Evans v. Workmen’s Comp. Appeals Bd.
(1968) 68 Cal. 2d 753, 755 [33 Cal.Comp.Cases 350]).)

Here, we initially observe that a record has not been created on the issue of defendant’s
petition for credit. That is, the stipulations and issues have not been articulated, and evidence has
not been admitted into the record, and upon preliminary review, we are unable to determine the
merits of the decision. Thus, we must grant the petition for reconsideration.

1.

The Appeals Board’s constitutional requirement to accomplish substantial justice means
that the Appeals Board must protect the due process rights of every person seeking reconsideration.
(See San Bernardino Cmty. Hosp. v. Workers’ Comp. Appeals Bd. (1999) 74 Cal.App.4th 928, 936
[64 Cal.Comp.Cases 986] [“essence of due process is . . . notice and the opportunity to be heard”];
Katzin v. Workers’ Comp. Appeals Bd. (1992) 5 Cal.App.4th 703, 710 [57 Cal.Comp.Cases 230].)
In fact, “a denial of due process renders the appeals board’s decision unreasonable...” and therefore
vulnerable to a writ of review. (Von Ritzhoff, supra, 233 Cal.App.4th at p. 985 citing Lab. Code,
8 5952(a), (c).) Thus, due process requires a meaningful consideration of the merits of every case

de novo with a well-reasoned decision based on the evidentiary record and the relevant law.



In addition, under our broad grant of authority, our jurisdiction over this matter is
continuing.

A grant of reconsideration has the effect of causing “the whole subject matter [to be]
reopened for further consideration and determination” (Great Western Power Co. v. Industrial
Acc. Com. (Savercool) (1923) 191 Cal.724, 729 [10 L.A.C. 322]) and of “[throwing] the entire
record open for review.” (State Comp. Ins. Fund v. Industrial Acc. Com. (George) (1954) 125
Cal.App.2d 201, 203 [19 Cal.Comp.Cases 98].) Thus, once reconsideration has been granted, the
Appeals Board has the full power to make new and different findings on issues presented for
determination at the trial level, even with respect to issues not raised in the petition for
reconsideration before it. (See Lab. Code, §8 5907, 5908, 5908.5; see also Gonzales v. Industrial
Acci. Com. (1958) 50 Cal.2d 360, 364.) [“[t]here is no provision in chapter 7, dealing with
proceedings for reconsideration and judicial review, limiting the time within which the
commission may make its decision on reconsideration, and in the absence of a statutory authority
limitation none will be implied.”]; see generally Lab. Code, § 5803 [“The WCAB has continuing
jurisdiction over its orders, decisions, and awards. . . . At any time, upon notice and after an
opportunity to be heard is given to the parties in interest, the appeals board may rescind, alter, or
amend any order, decision, or award, good cause appearing therefor.].)

“The WCAB . . . is a constitutional court; hence, its final decisions are given res judicata
effect.” (Azadigian v. Workers’ Comp. Appeals Bd. (1992) 7 Cal.App.4th 372, 374 [57
Cal.Comp.Cases 391; see Dow Chemical Co. v. Workmen's Comp. App. Bd. (1967) 67 Cal.2d 483,
491 [32 Cal.Comp.Cases 431]; Dakins v. Board of Pension Commissioners (1982) 134 Cal.App.3d
374, 381 [184 Cal.Rptr. 576]; Solari v. Atlas-Universal Service, Inc. (1963) 215 Cal.App.2d 587,
593 [30 Cal.Rptr. 407].) A “final” order has been defined as one that either “determines any
substantive right or liability of those involved in the case” (Rymer v. Hagler (1989) 211 Cal.App.3d
1171, 1180; Safeway Stores, Inc. v. Workers’ Comp. Appeals Bd. (Pointer) (1980) 104 Cal.App.3d
528, 534-535 [45 Cal.Comp.Cases 410]; Kaiser Foundation Hospitals v. Workers’ Comp. Appeals
Bd. (Kramer) (1978) 82 Cal.App.3d 39, 45 [43 Cal.Comp.Cases 661]), or determines a “threshold”
issue that is fundamental to the claim for benefits. Interlocutory procedural or evidentiary
decisions, entered in the midst of the workers’ compensation proceedings, are not considered
“final” orders. (Maranian v. Workers” Comp. Appeals Bd. (2000) 81 Cal.App.4th 1068, 1070, 1075

[65 Cal.Comp.Cases 650].) [“interim orders, which do not decide a threshold issue, such as



intermediate procedural or evidentiary decisions, are not ‘final’ ’]; Rymer, supra, at p. 1180 [“[t]he
term [‘final’] does not include intermediate procedural orders or discovery orders™]; Kramer,
supra, at p. 45 [“[t]he term [‘final’] does not include intermediate procedural orders™].)

We also note that the Appeals Board is authorized under Labor Code section 5310 to
remove to itself, as it deems necessary in any workers’ compensation matter, “the proceedings in
any claim.” This power of removal is discretionary and is generally employed only as an
extraordinary remedy. (Cal. Code Regs., tit. 8, § 10843, subd. (a); Castro v. Workers’ Comp.
Appeals Bd. (1996) 61 Cal.Comp.Cases 1460 (writ den.); Swedlow, Inc. v. Workers’ Comp.
Appeals Bd. (Smith) (1985) 48 Cal.Comp.Cases 476 (writ den.).)

However, here our grant of reconsideration has the effect of throwing the whole record
open. At this juncture, we do not reach the merits of applicant’s request to disqualify the WCJ,
and additional information from the parties on the issue of disqualification is required. A notice
of intent requesting such information shall issue in a separate order.

This is not a final decision on the merits of the petition for reconsideration or removal, and we
will order that issuance of the final decision is deferred. Once a final decision is issued by the Appeals
Board, any aggrieved person may timely seek a writ of review pursuant to Labor Code sections 5950
et seq.

For the foregoing reasons,

IT IS ORDERED that Reconsideration is GRANTED.

IT IS FURTHER ORDERED that a decision after reconsideration and / or removal is
DEFERRED pending further review of the merits of the Petition for Reconsideration and/or
Disqualification and further consideration of the entire record in light of the applicable statutory

and decisional law.



IT IS FURTHER ORDERED that pending the issuance of a Decision after
Reconsideration and Decision after Removal in the above case, all further correspondence,
objections, motions, requests and communications relating to the petition(s) shall be filed only
with the Office of the Commissioners of the Workers’ Compensation Appeals Board at either its
street address (455 Golden Gate Avenue, 9th Floor, San Francisco, CA 94102), or its e-mail
address (WCABgrantforstudy@dir.ca.gov). It is within the discretion of the Workers’
Compensation Appeals Board to determine whether any document submitted for filing is accepted
for filing (Cal. Code Regs., tit. 8, § 10615(c) [eff. January 1, 2022]).

WORKERS’ COMPENSATION APPEALS BOARD

/sl JOSEPH V. CAPURRO, COMMISSIONER
| CONCUR,

[s/ JOSE H. RAZO, COMMISSIONER

KATHERINE A. ZALEWSKI, CHAIR
CONCURRING, NOT SIGNING

DATED AND FILED AT SAN FRANCISCO, CALIFORNIA
July 1, 2024

SERVICE MADE ON THE ABOVE DATE ON THE PERSONS LISTED BELOW AT
THEIR ADDRESSES SHOWN ON THE CURRENT OFFICIAL ADDRESS RECORD.

PAMELA BENNETT
GORMAN LAW
PARK | GUENTHART
RILEY LAW

EDL/mc

I certify that I affixed the official seal of the Workers’
Compensation Appeals Board to this original decision
on this date. MC
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